the prima facie case by showing either that no protected
activity occurred or that the adverse action was in no way
motivated by protected activity.  If an operator cannot rebut
the prima facie case in this matter it may nevertheless affir-
matively defend by proving that (1) it was also motivated by
the miner's unprotected-activities, and (2) it would have
taken the adverse action in any event for the unprotected
activities alone. The operator bears the burden of proof
with regard to the affirmative defense. Haro v. Maqa Copper
Co. , 4 FMSHRG 1935, 1937 (November 1982).  The ultimate
burden of persuasion does not shift from the complainant,
Robinette, 3 FMSHRC at 818 n. 20.  See also Boich v. FMSHRC,
719 F.2d 194 (6th Cir. 1983); and Donovan v> Stafford Conatr.
Co., Nos. 83-1566, D.C. Cir. (April 20, 1984) (specifically
approving the Commission's Pasula-Robinette test). The
Supreme Court has approved the National Labor Relations
Board's virtually identical analysis for discrimination cases
arising under the National Labor Relations Act.  NLRB v.

Transportation Management Corp. , ___ U.S. ___, 76 L.Ed. 2d

667 (1983).

The parties were afforded an opportunity  to  file  post-
hearing arguments  in support  of  their  respective  positions.
Mr.   Dowdell  filed a one-page  letter  in which he reiterates
the assertion  that Mr.  Thompson was armed with a knife  at
the time of  their encounter.     He also alluded to the fact
that miners had been known to drink on mine property.     While
I may sympathize with the fact  that Mr.   Dowdell brought this
action pro se,   and do not dispute  the fact  that he may  not
be totally  literate,  his  arguments  simply  do not  constitute
a case of discrimination under  the Act.

Respondent's arguments,   filed by  its  legal  counsel,
conclude that Mr.  Dowdell's  conduct was  not protected activ-
ity,   that he was  not the victim of disparate treatment,  that
great weight  should be given to the arbitrator's  determina-
tion that his discharage for fighting was  appropriate,   and
that he simply has  not made out a prima facie case of
discrimination.

On the facts presented  in this proceeding,   there   is no
credible evidence to suggest or support any theory that
Mr.   Dowdell's discharge was   in any way connected with  any.
protected safety activities  on his  part.     There  is no  evi-
dence of any protected work refusals  or retaliation for those
asserted activities,   nor  is  there any evidence  that
Mr.   Dowdell made any safety  complaints to mine management or
to MSHA or to state mining officials  concerning  safety
matters peculiar to his particular working environment,  or
that mine management retaliated against him by discharging
him.     The thrust of  his  complaint  is  that-his  discharge was
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